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ISHEE, J., FOR THE COURT:

1. Brian Wedey Creel (“Cred”) filed amotion for post-conviction relief on June 11, 2004, which
Circuit Judge Robert P. Krebs denied. Aggrieved, Cred appedls. Finding error, wereverseand remand.
FACTS
92. On September 2, 1999, Cred entered pleas of guilty to multiple counts of burglary of adwdling
and grand larceny. On September 7, 1999, Jackson County Circuit Judge Kathy King Jackson sentenced

Credl to ten years for each count, with al sentences to run concurrently. In addition, Judge Jackson



recommended that Cred participate in the Regimented Inmate Discipline (“RID”) program, and retained
jurisdiction of the case pending Cred’ s completion of the program. Credl completed the RID program,
and onMarch 23, 2000, Circuit Judge James Backstromreleased Creel fromMDOC custody on his own
recognizance pending are-sentencing hearing. Cred’ sre-sentencing hearing was origindly scheduled for
April 6, 2000. However, because Cred suffered recurring medica problems and hospitalization, the
hearing was continued severa times, and ultimately never occurred.
113. InApril 2004, Cred, ill acting on his own recognizance, was detained pursuant to atraffic stop
and again placed in the custody of the MDOC to serve the remainder of his origina ten year sentence.
Credl stated that thisinstance was the first notice he had that the MDOC still considered himto be subject
to its custody.
14. On June 11, 2004, Cred filed a motion requesting post-conviction relief in the Circuit Court of
Jackson County. Judge Robert Krebs denied Cred’ s motion, stating that he did not have jurisdiction to
re-sentence Cred due to the passage of more than one year following Cred’ s placement into custody of
the MDOC. Aggrieved by thisdecison, Cred gpped's, asserting that thetrid court wasin error in holding
that it did not have jurisdiction to re-sentence him.

STANDARD OF REVIEW
5. Inorder for this Court to overturnalower court’ sdenid of post-convictionrdief, we mus find that
the findings of the lower court were clearly erroneous. McClinton v. State, 799 So. 2d 123, 126 (Y4)
(Miss. Ct. App. 2001).

ISSUESAND ANALYSIS

T6. Mississppi Code Annotated 8§ 47-7-47 (Rev. 2004) states, in pertinent part:



(2)(a) Any drcuit court or county court may, upon its own motion, acting uponthe advice

and consent of the commissioner not earlier thanthirty (30) days nor later thanone (1) year

after the defendant has been ddlivered to the custody of the department to which he has

been sentenced, suspend the further execution of the sentence and place the defendant on

earned probation . . . .
In denying Credl’s motion for post-conviction relief, the circuit court judge sub judice reasoned that this
portion of 8§ 47-7-47 prevented him from exercising jurisdiction to re-sentence Cred. We disagree.
q7. While thereis scant law on the matter, the reasoning applied by the Mississppi Supreme Court in
Jenkinsv. State, 733 So. 2d 833 (Miss. 1999) seems fully gpplicable to Credl’ sStuation. The gppdlants
in Jenkins had been released on appea bond and did not serve more than one year in the MDOC's
custody, even though more than one year passed before the lower court finally sentenced the appd lants.
Id. at 835 (/6). Cred was sentenced on September 7, 1999, and released by Judge Backstrom on March
23, 2000, pending re-sentencing. We find no sgnificant difference in being released on gpped bond after
being in the custody of the MDOC for less than one year and being released pending re-sentencing after
completion of the RID program after gpproximately seven months.
118. The Jenkins court dearly hdd “that the gppellants were released on apped bond shortly after
sentencing and have not served more than one year in the custody of the [MDOC],” thus holding that
continuous, actud physica custody of the defendant isrequired. 1d. Therefore, wherethe defendant isat
liberty under bail, the time period is suspended for the purposes of this statute. It would then be
counterintuitive to label Cred asbeing “in custody” whenhe was released uponhis own recognizance and

acting as an unincarcerated member of society. Persons “in custody” of the MDOC generdly would not

even have the opportunity to be detained subsequent to atraffic stop, as Credl obvioudy did.



T9. Furthermore, whatever “custody” the MDOC had over Cred during his participation in the RID
program was much more limited than that contemplated by § 47-7-47. Somewhat helpful is a 2004
opinion by the Mississppi Attorney Generd, which saesin part:
It is our opinionthat [Mississippi Code Annotated 8§ 47-7-47] necessaxily impliesthat the
[MDOC] does have the authority to accept limited custody of persons for the sole
purpose of participating in and completing a RID program as a condition of non-
adjudication. Such person would not be an “inmate’ or “convict.”
Regimented Inmate Discipline Program, Op. Att'y Gen. 2004-0275 (2004) (emphasis added). While
opinions of the Missssippi Attorney General are not binding on this Court, and this opinion specificaly
dedls with participation in the RID program as a condition of non-adjudication, this opinion nevertheless
reflects the view that, due to Credl’ s Satus of being released on his own recognizance upon completion of
the RID program, he wasnot “incustody” so as to place him within the ambit of § 47-7-47. Cred’stime
in the RID program condtituted only limited “custody” and even that “custody” ended when he was
released upon successful completion of the program. Judge Krebs, inasserting that he lacked jurisdiction
to re-sentence Cred, opined that Creel became aninmate as of the moment of hissentencing on September
7, 1999, and had not ceased to be classified as such. Cred was neither an “inmate’ nor “in custody” of
the MDOC after being released pending re-sentencing. It ssemsiillogicd that Cred was in only limited
custody for little more than seven months, which iswel under 8§ 47-7-47'stime frame, and yet would be
barred fromreceiving the same relief as the amilarly Stuated appellantsin Jenkins. That type of reasoning
would prohibit atrid judge fromrevoking a defendant’ s probation after one year fromthe initid sentencing
date.

110.  Furthermore, the reason that Creel did not receive his re-sentencing hearing earlier was due to

documented serious hedlth problems for which numerous continuances were obtained del aying the date of



such hearing. It would create an injustice to dlow Cred’ s hedlth problems to prevent him from receiving
the re-sentencing originaly contemplated. For the above reasoning, wefind that the trid court was dearly
erroneous in finding that it did not have jurisdiction to re-sentence Cred. Accordingly, we reverse and
remand for proceedings consstent with this opinion.

111. THE JUDGMENT OF THE CIRCUIT COURT OF JACKSON COUNTY DENYING
POST-CONVICTION RELIEF ISREVERSED AND REMANDED. ALL COSTS OF THIS
APPEAL ARE ASSESSED TO JACKSON COUNTY.

KING, C.J.,, MYERS, P.J., CHANDLER AND BARNES, JJ., CONCUR. LEE, P.J.,
DISSENTSWITH SEPARATEWRITTEN OPINION JOINED BY BRIDGES, IRVINGAND
GRIFFIS, JJ. IRVING, J., DISSENTSWITH SEPARATE WRITTEN OPINION.

LEE, P.J., DISSENTING:
12.  With respect to the mgority, | dissent. | cannot find that the trid judge erred in denying Cred’s
motionfor post-convictionrdief. Inrulingthat hehad nojurisdiction to reconsider Cred’ ssentence, thetrid
judge, relying upon Section 47-7-47, stated:
The plaintiff [Cred] was actudly in the custody of the MDOC, and since the Court never
had the opportunity to reconsider the origina sentence (ten years) within the one (1) year
limitation, that sentence remains currently in effect. Whilethereisscant caselaw giving this
Court guidance on this unique situation, thereisample case law regarding the illegdity and
consequences of a Court’ s revisiting sentences where they have no jurisdiction to do so.
113. Themgority finds Jenkins v. State, 733 So. 2d 833 (Miss. 1999), to be persuasive, finding that
being rel eased onapped bond is amilar to being released pending re-sentencing. However, | would agree
with the trid judge's determination that Jenkins was ingpplicable to Cred’ s Stuation as the appelants in
Jenkins were not in custody of the MDOC and Cred was, in fact, in custody of the MDOC pending re-
sentencing.

14.  Furthermore, the mgority states that failing to grant Cred reief as the supreme court did for the

gopdlantsin Jenkins would amount to prohibiting atrid judge fromrevoking a defendant’ s probation after



one year from the initid sentencing date. Clearly this is not the case as trid judges have the authority to
revoke adefendant’ sprobationif the defendant has been shown to violate the terms of probation, regardiess
of whether one year has passed from the initid sentencing date.
115. As| do not find that the trid judge erred in denying Cred’s motion for post-conviction relief, |
respectfully dissent.

BRIDGES,IRVINGAND GRIFFIS;JJ.,JOIN THISSEPARATEWRITTEN OPINION.
IRVING, J., DISSENTING:
116. | agree with the dissent authored by Judge Lee. However, | write briefly to comment upon what
appears to meto be afact assumed by the mgority: that Credl had aright to be resentenced following his
completion of the RID program. That is not the case. Intheinitial sentencing order, Cred was sentenced
to ten yearsis the custody of the Missssippi Department of Corrections (MDOC). | quote the relevant
portion of that order:

IT ISTHEREFORE ORDERED that the defendant is hereby sentenced as follows:

1 To serve a period of 10 years in the custody of the Missssppi Department of
Corrections on each count al to run concurrently.

2. The Court recommends placement in the RID Program. This Court directs the
Missssppi Department of Corrections to send a letter to this Court upon the
defendant’s completion of the RID Program.

3. The Court retains jurisdiction for adl purposes, including but not limited to: placing
the Defendant on probation, consideration of non-adjudication, payment of court
costs, fines reditution, Missssippi Crime Lab fees if gpplicable, and/or digtrict
attorney’ s check unit feesif gpplicable.

4, Further, the Defendant is remanded to the custody of the sheriff.

ORDERED on September 7, 1999.



17. Cred’s assartion that he did not know that he was sill under the jurisdiction of the Mississippi
Department of Correctionsisuntenable. Hisinitid sentencing order was clear. Perhaps some uncertainty
or confusion arose when he was erroneoudy released by the MDOC. However, the sentencing order
required that the sentencing judge be notified upon Cred’ s completion of the RID Program, not that Cred
be released fromeither custody or the MDOC' s jurisdiction. That uncertainty or confusionmay have been
enhanced by Judge Backstrom'’s action in releasing Creel on Credl’ s recognizance, but neither of these
eventsobliteratesthe fact that Creel was givena definite sentence of tenyearsinthe custody of the MDOC.
118. Eventhough this Stuation is unfortunate, | cannot agree that the trid court erred in denying post-
conviction relief when Cred never had a right to be resentenced. There was certainly good reason to
believe that he would be resentenced, but that does not equate to aright. He had dready recelved a

definite sentence.



